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IN THE 


United States Court of Appeals 

District of Columbia 


NO. 9733 


GEORGE D. HORNING, JR., and MARIE I. HICKEY 
Co-Executors of the Estate of James Burns Horning', 
Deceased, Appellants, 

v. 

ELMYRA LINDSAY, Administratrix of the Estate of 
Mary Margaret Horning, Deceased, Appellee. 


Appeal from the District Court of the United States for 
the District Court of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This appeal, in an action over the disposition of insurance 
policy proceeds, is from an order of the District Court of 
the United States for the District of Columbia which en¬ 
tered final judgment in favor of defendant, Elmyra 
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Lindsay, upon said party’s motion for summary judgment 
and denied plaintiffs’ motion for summary judgment in 
plaintiffs’ favor. Jurisdiction of this Court to hear the ap¬ 
peal is based upon d. c. code (1940) §17-101. The complaint, 
(App. 2-4) answer of the defendant insurance company 
interpleading defendant Lindsay (App. 5-6), order grant¬ 
ing interpleader (App. 6), defendant Lindsay’s answer 
(App. 7-8) and motion for summary judgment (App. 10), 
plaintiff’s cross-motion for summary judgment (App. 12) 
and the District Court’s order on said motions entered 
November 18, 1947 (App. 12-13) appear on the pages indi¬ 
cated in the joint appendix. 

STATEMENT OF CASE. 

Appellants, hereinafter designated as plaintiffs, as co¬ 
executors of the estate of James Burns Horning, deceased, 
filed an action against the Provident Mutual Life Insurance 
Company of Philadelphia, hereinafter designated as the In¬ 
surer, on its life insurance policy No. 509980 (App. S) 
issued January 12,1926 upon the life of James Burns Horn¬ 
ing (App. 2-3). The policy provided in its Beneficiary 
Clause that upon proof of death of James Burns Horning, 
the insurer agreed to pay the face value to “his wife, MARY 
MARGARET HORNING, if living; otherwise to his Execu¬ 
tors, Administrators or Assigns” (App. 2-3). The insurer 
filed an answer which admitted that by reason of the death 
of James Burns Horning it owed the sum of $5,002.72, but 
alleged that it w-as unable to pay plaintiffs for the reason, 
set up in a counterclaim for interpleader, that the insurer 
had received a claim for these proceeds from one Elmyra 
Lindsay, as administratrix of the estate of Mary Margaret 
Horning, a named beneficiary who predeceased the insured 
James Burns Horning (App. 5). Pursuant to the Court 
Order (App. 6) bringing her in as a defendant, Ap¬ 
pellee Elmyra Lindsay, as administratrix of the estate of 
Mary Margaret Horning, deceased, hereinafter designated 
as defendant, filed an answer which admitted the allegations 
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of the complaint that James Burns Homing had died on 
May 20, 1947, and that his wife, Mary Margaret Horning, 
having died in November, 1945, was not then living, but 
which asserted that defendant had on September 9, 1947, 
qualified as administratrix of the estate of her daughter, 
the said Mary Margaret Homing, and claimed the policy 
proceeds in her capacity as said administratrix (App. 7-8). 

Simultaneously with filing her answer, defendant filed a 
motion for summary judgment, exhibited a photostatic copy 
of the insurance policy in question, and asserted that there 
was no issue as to any material fact and that defendant was 
entitled to judgment as a matter of law (App. 8-10). 
Thereupon, plaintiffs likewise filed a motion for summary 
judgment on the ground that there was no genuine issue as 
to any material fact and that plaintiffs were entitled to 
judgment as a matter of law (App. 12). 

Both motions were heard together on the record as stated 
above and the District Court entered a single order which 
overruled the plaintiffs ’ motion for summary judgment in 
their favor, granted the defendant Elmyra Lindsay’s mo¬ 
tion for summary judgment in her own favor, and entered 
judgment thereon in favor of defendant Elmyra Lindsay 
against the defendant insurer in the amount of $5,002.72 
(App. 12-13). In so ruling, the District Court considered 
itself bound by the majority opinion of the United States 
Court of Appeals for the District of Columbia rendered in 
the case of Kindleberger v. Lincoln Nat. Bank, 81 U. S. 
App. D. C. 101, 155 F. (2d) 281 (1946). It is because of 
error of the District Court in considering the Kindleberger 
decision controlling and consequently giving judgment for 
the policy proceeds in favor of the administratrix of one 
who had predeceased the insured rather than in favor of 
plaintiffs who were designated as beneficiaries in the policy 
in this eventuality that this appeal is prosecuted. 
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STATUTES OR RULES INVOLVED. 

The statute applied in Kindleberger v. Lincoln Nat. Bank, 
supra as emphasized in pertinent part by this Court at page 
103, 283 of the opinion, enacted by Congress on June 19, 
1934,4S Stat. 1175, ch. 672, §16, ch. V; d. c. code (1940), Title 
35, §716 provides as follows: 

“When a policy of insurance, whether heretofore or 
hereafter issued, is effected by any person on his own 
life or on another life in favor of some person other 
than himself * # * the lawful beneficiary * * # other than 
the insured or the person so effecting such insurance, or 
his executors or administrators , shall be entitled to its 
proceeds and avail(s) against the creditors and repre¬ 
sentatives of the insured * * 

The foregoing was by the statute’s terms to be effective: 

“whether or not the right to change the beneficiary is 
reserved or permitted, and whether or not the policy 
is made payable to the person whose life is insured, if 
the beneficiary or assignee shall predecease such per¬ 
son # # V’ 

The above-quoted statute was amended by the Congress 
on August 1,1947, Pub. Law 307, 80th Congress, ch. 427,1st 
Sess., to read in pertinent part (emphasis added) as fol¬ 
lows: 


“When a policy of insurance, whether heretofore or 
hereafter issued, is effected by any person on his own 
life or on another life in favor of some person other 
than himself * # • the lawful beneficiary * * # other than 
the insured or the person so effecting such insurance 
or executors or administrators of such insured or the 
person so effecting such insurance, shall be entitled to 
its proceeds and avails against the creditors and repre¬ 
sentatives of the insured * * * whether or not the right 
to change the beneficiary is reserved or permitted and 
whether or not the policy is made payable to the person 
whose life is insured, if the beneficiary or assignee shall 
predecease such person * # V’ 
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The only rule involved is Rule 56 of the Federal Rules of 
Civil Procedure which permits either a claimant or a defen¬ 
dant to move for a summary judgment in his favor and pro¬ 
vides for the forthwith entry of such judgment where there 
is no genuine issue as to any material fact and the moving 
party is entitled to judgment as a matter of law. All parties 
conceded that either plaintiffs or defendant should be 
granted a motion for summary judgment. 

STATEMENT OF POINTS. 

1. The District Court erred in granting defendant 
Elmvra Lindsay’s motion for summary judgment. 

2. The District Court erred in denying plaintiffs’ motion 
for summary judgment in their favor. 

SUMMARY OF ARGUMENT. 

1. The District Court erred in considering that the result 
it reached was compelled by the decision of this Court in 
Kindleberger v. Lincoln Nat. Bk., supra. Because of the en¬ 
tirely different wording of the Beneficiary clause there in¬ 
volved ( e. g. “Julia C, wife of the insured”) from that em¬ 
ployed by James Bums Horning in designating as his 
beneficiary “his wife, Mary Margaret Horning, if 
living; otherwise to his Executors, Administrators or As¬ 
signs” the Kindleberger case is inapplicable. In the former 
case, the insured’s executors sought the proceeds by virtue 
of a general provision in the Change of Beneficiary Clause 
that ‘ 1 in the event of the death of any beneficiary before the 
Insured, the interest of such beneficiary shall vest in the 
Insured, unless otherwise provided herein”; whereas in the 
case at bar the insured’s executors rely upon the express 
provision of the beneficiary clause itself which designates 
plaintiffs as the beneficiary by speaking as of the time of 
the death of Mary Margaret Horning. 

2. Even if deemed analogous the Kindleberger decision, 
which was by a divided court, should not be followed in the 
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case at bar. In seeking to interpret the meaning of an am¬ 
biguous statute the majority of the Court failed to give 
proper weight to its legislative history and purpose as a 
bankruptcy exemption statute that was never intended by 
the Congress as a statute of disposition. The decision met 
with wide-spread surprise at the bar and among persons in 
the insurance field. Disinterested writers in legal periodi¬ 
cals, in view of the statute’s legislative history, termed the 
decision an erroneous construction of an ambiguity. 

3. The amendatory act of August 1,1947, should be given 
effect as it clarified the original Congressional intent 
through making slight changes in the grammar of the stat¬ 
ute to make certain that in a creditors’ exemption statute the 
phrase “his executors or administrators” should refer not 
to those of “the lawful beneficiary” but to the executors or 
administrators of “such insured.” The House of Represen¬ 
tatives Report No. 449 which accompanied the amendatory 
bill contains communications expressly mentioning the 
Kindleberger decision and pointing out that the amending 
bill was consistent with the intent of Congress in enacting 
the original statute. Thus, the amending statute should be 
considered, not as a new law effective after the death of 
, James Burns Homing, but as an aid in ascertaining what 
the Congress meant in enacting the Act of 1934. 

ARGUMENT. 

1. The Kindleberger Case Has No Application to the 

Case at Bar. 

In the Kindleberger case the Court had before it insur-. 
ance policies in which the designated beneficiary was “Julia 
C, wife of the insured” which designation remained un¬ 
changed for the nine years between enactment of the Dis¬ 
trict of Columbia statutory provision and the death of the 
insured. The latter’s executors claimed the policy proceeds 
by virtue of a general printed provision in the policy that 
“Iii the event of the death of any beneficiary before the In- 
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sured the interest of such beneficiary shall vest in the 
Insured, unless otherwise provided herein.” 

This Court considered the effect of d. c code (1940) 
§35-716 to be to override the general policy provision for 
the disposition of the Beneficiary’s interest in the event the 
Beneficiary did not survive the insured. But in so doing the 
Court emphasized that its holding was restricted to the 
facts before it and twice indicated that an insured, differing 
with the statutory disposition indicated by the Court, could 
by his own act alter that result by designating another bene¬ 
ficiary. Thus, of its construction of the statute’s effect, the 
Court said, at 105, 285: 

‘ ‘ This is limited, of course, to situations in which the 
insured did not exercise, after the death of the bene¬ 
ficiary, the right to designate another.” 

and likewise, at 106, 286: 

“ • * • had he desired that the statute not control the 
disposition of the proceeds of his policies, he could 
have exercised the right reserved by him to change the 
beneficiary. He did not do so. All the insured has to do 
in this jurisdiction, if the statutory rule for disposition 
of the policy’s proceeds does not suit him, is to desig¬ 
nate another beneficiary when death removes the first 
one named.” 

It is the plaintiffs’ position that James Burns Horning, 
unlike the insured in the Kindleberger case, did so express 
his desires by designating his beneficiary in the following 
unequivocal language: 

“his wife, Mary Margaret Horning, if living; other¬ 
wise to his Executors, Administrators or Assigns. ’ ’ 

Here was no mere taking over of a deceased person’s in¬ 
terest; here was an original designation of “his Executors, 
Administrators or Assigns” speaking as of the moment 
Mary Margaret Horning died. Mary Margaret Homing 
never acquired an interest in the proceeds because she died 
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before the insured and from that instant his executors be¬ 
came the designated beneficiaries. Julia C. Buckley in the 
Kindleberger case, on the other hand, by virtue of the Dis¬ 
trict of Columbia statute acquired an interest to which her 
representatives succeeded at the moment of her death and 
of which they remained the owners because her insured, 
Michael E. Buckley, for the eight years between her death 
and his, failed to alter his original designation of beneficiary 
from “Julia C, wife of the insured” to express a different 
desire. 

It is therefore clear that the different language of the two 
beneficiary clauses compels different results in the Kindle¬ 
berger case and the case at bar. In the former case, the 
death of his wife called for action to change the beneficiary 
clause in the event the insured did not wish the statute to 
control. In the latter case, James Burns Horning had al¬ 
ready acted by so-phrasing his beneficiary clause that “his 
Executors, Administrators or Assigns” automatically be¬ 
came his designated beneficiaries when Mary Margaret 
Horning was no longer living. Had he been fully cognizant 
of the Kindleberger decision, James Burns Horning might 
well have looked at his own beneficiary clause and noting 
that this Court had said: 

“All the insured has to do in this jurisdiction, if the 
statutory rule for disposition of the policy’s proceeds 
does not suit him, is to designate another beneficiary 
when death removes the first one named.” 

he could then conclude that he had already done what the 
Court of Appeals had plainly said was ‘ 1 all the insured had 
to do # * when death removes the first one named. ’ ’ 

Stated otherwise, James Burns Homing did not name his 
wife, as was done in the Kindleberger case, the absolute and 
unconditional beneficiary; on the contrary she was desig¬ 
nated only “if living” and if she were not living “his Ex¬ 
ecutors, Administrators or Assigns” were designated. Hav¬ 
ing failed to fulfill the plain requirement that she survive 
her husband, then his, and not her, executors, administra- 
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tors, or assigns are entitled to the proceeds of the policy. 
No necessity arose in the instant case, as there did in the 
Kindleberger case, for the insured to take any action to 
change the beneficiary when his wife predeceased him for 
this eventuality had been expressly dealt with by the man¬ 
ner in which her interest had been originally expressed. Ac¬ 
cordingly, there is no need for construction in the principal 
case as there was in the Kindleberger case and hence no 
need for recourse to the general printed provision of the 
policy relative to a revesting of the beneficiary’s interest in 
the insured. Plaintiffs need not rely upon the general 
printed provision as did the insured’s executors in the 
Kindleberger case because it is unnecessary to do so to es¬ 
tablish the rights set forth in the designation clause. 

It is no answer to say that if it had not been for the statu¬ 
tory provision, the Kmdleberger disposition would have 
reached the same result as the disposition contended for by 
the plaintiffs. The reason is that while the same result 
would have been attained it would have been upon entirely 
different bases. In the one case the payment to the in¬ 
sured’s executors would be predicated upon the general 
printed provision for preventing lapse of a beneficiary’s in¬ 
terest in the absence of contrary provision, whereas in the 
present case the result is reached without reference to any 
printed general clause since the insured’s executors are 
named beneficiaries as of the time Mary Margaret Horning 
ceased to live, a course which as this Court indicated in the 
Kindleberger opinion is still open and available to insured 
persons in the District of Columbia. 

2. Even if it Were Analogous on its Facts the Kindleberger 
Decision Should Not Be Followed. 

Assuming arguendo that the facts of the Kindleberger 
case are sufficiently close to those of the case at bar to be 
considered persuasive, the Court should take this oppor¬ 
tunity to re-examine that determination of the Congres¬ 
sional intent expressed in d. c. code (1940) §35-716. It is 
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submitted that a study of the history of the enactment com¬ 
pels the conclusion that it was intended by Congress to be 
an exemption statute for the protection of living beneficia¬ 
ries and not as a statute controlling the disposition of policy 
proceeds following the death of an insured. 

Statutes of the type in question had their origin in a 
United States Supreme Court decision which permitted the 
creditors of an insured to reach the cash surrender value 
of insurance policies upon his life. Cohen v. Samuels, 245 
U. S. 50 (1917). Since the bankruptcy act permitted the 
exemptions recognized by local law-, many jurisdictions 
enacted statutes designed to preserve the interests of de¬ 
pendents as against the creditors of the bankrupt. In pre¬ 
senting the District of Columbia bill to the Congress, both 
th6 House and Senate Committees informed Congress that 
“The courts have interpreted the section we have selected 
to exempt from bankruptcy proceedings the cash-surrender 
value of a policy.” H. R. Rep. No. 1526, 73d Cong., 2d 
Sess. (1934); Sen. Rep. No. 1420, 73d Cong., 2d Sess. 
(1934). 

Conceding, as did the Court in the Kindleberger case at 
103, 283, that the wording of the statute necessitated judi¬ 
cial construction to ascertain Congressional intent, the con¬ 
clusion reached by the Court appears plainly erroneous. 
What public evil existed which could have impelled Con¬ 
gress to forbid an insured from favoring his own estate 
over the heirs of his beneficiary? Why should Congress 
have intended to deprive District of Columbia policyholders 
of the right to dispose of the policy’s death benefits by their 
last will and testament? For what reason should Congress 
consider it to be in the public interest to divert the death 
benefits from the insured’s own estate to that of a bene¬ 
ficiary who may have died many years before after be¬ 
queathing her estate to persons of whom the insured had 
no knowledge, and in whom he had neither interest nor af¬ 
fection? The construction of the majority forces an insured 
at his peril to have knowledge of the death of a beneficiary 
and to know that the printed clause in his policy concerning 
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predeceasing is void and of no effect in order that he may 
revise his beneficiary clause language to name another bene¬ 
ficiary. If the public interest compelled Congress to favor 
a named beneficiary and such beneficiary’s heirs over those 
of an insured, why would it have left open to the insured 
the power to change public policy by merely naming another 
beneficiary? It is unusual for Congress to permit public 
policy to be defeated by some ritualistic act upon the part of 
a contrary minded individual. 

Two of the country’s leading law reviews which noted the 
Kindleberger case deemed erroneous the conclusion reached 
by the Court. Thus, it is stated in (1946) 32 va. l. rev. 
1040, at 1042: 

* ‘ The instant case is one of first impression in that no 
case has been found where an exemption statute has 
been construed, when invoked to protect the proceeds 
of such a policy for the personal representatives of the 
beneficiary who predeceased the insured. It is inter¬ 
esting to note that the present New York Statute as 
rewritten in 1939 * * # and the Massachusetts statute 

# # * are so worded, and that the Michigan statute # * •' 
is so punctuated, that the interpretation of the court 
in the instant case is precluded. It would seem that the 
purpose of the statute was to protect the living bene¬ 
ficiary from the creditors of the insured. In the case 
at bar the fact situation to which the statute was in¬ 
tended to apply does not exist. The Court has reached 
a result which is not justified by the legislative history 
of the statute. Furthermore, mere ambiguity of the 
statute should not be resolved as to render inoperative 
a standard provision of insurance contracts which has 
evolved from a long course of underwriting experi¬ 
ence.” 

To the same effect is the comment found in (1946) 59 harv. 
l. rev. 988, 989: 

“The Court’s construction of an ambiguous statutory 
provision not only nullifies a commonly used clause of 
life insurance policies making the insured a contingent 
beneficiary, but also appears unwarranted by the sec¬ 
tion’s legislative history.” 
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No better discussion of the true meaning of the District 
of Columbia statute has been located than that contained in 
Mr. Justice Prettyman’s vigorous dissent in the Kindle- 
berger case, at 107, 287. Pointing to the legislative history 
he concluded by saying, at 108, 288: 

‘ ‘ The statute protects a living beneficiary, not the heirs 
and creditors of a deceased one.” 

The majority was of the opinion that the phrase “or his 
executors or administrators” contained in the statute re¬ 
ferred to the beneficiary and not to ‘ ‘ the insured or the per¬ 
son so effecting such insurance” despite the fact that the 
former phrase immediately followed the latter. In ordinary 
grammatical construction a phrase intended to be in apposi¬ 
tion to another phrase by way of explanation is placed be¬ 
side such latter phrase. It is submitted that the Congress 
should be supposed to have followed this accepted rule of 
grammar unless a contrary purpose is unmistakably evi¬ 
dent. Moreover, even if the phrase be allocated to the more 
distant antecedent ( i . e. “beneficiary”), it is submitted that 
the rule should be followed w T hich was indicated in Wash¬ 
ington Beneficial Endowment Association v. Wood, 4 
Mackey 19, 13 Wash. L. Hep. 402 (1885) where the desig¬ 
nation “to Katie Wood Jones, or her legal representa¬ 
tives” was construed not to vest the proceeds in the bene¬ 
ficiary when she predeceased the insured, but merely to 
provide for payment to her estate should the beneficiary 
survive the insured but die before receiving the proceeds. 

It thus appears that the majority in the Kindleberger 
case made an erroneous interpretation of the District of 
Columbia insurance exemption statute and that the case 
should therefore not be extended to apply to the facts of the 
case at bar. 
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3. The Original Congressional Intent Having Been Clarified 
by Subsequent Amendment, the Kindleberger Case Has 
Been Supplanted. 

Obviously the function of all courts in statutory inter¬ 
pretation is to ascertain and give effect to the legislative 
intent. United States v. American Trucking Assns., 310 
U. S'. 534, 542 (1940); Ozawa v. United States, 260 U. S. 178, 
194 (1922). On April 29,1946, over five months after argu¬ 
ment, the decision by a divided Court of Appeals was ren¬ 
dered in the Kindleberger case. By February 3,1947 there 
was introduced in the First Session of the 80th Congress 
House of Representatives 1633 entitled “A Bill To amend 
section 16 of Chapter V of the Act of June 19,1934, entitled 
‘An Act to regulate the business of life insurance in the 
District of Columbia.’ ” It was thereby proposed to amend 
the statute in question to read in pertinent part as follows : 

“Sec. 16. Rights of Cbeditors and Beneficiaries 
Under Policies of Life Insurance.— When a policy of 
insurance, whether heretofore or hereafter issued, is 
effected by any person on his own life or on another 
life in favor of some person other than himself having 
an insurable interest therein, or, except in cases of 
transfer with intent to defraud creditors, if a policy of 
life insurance is assigned or in any way made payable 
to any such person, the lawful beneficiary or assignee 
thereof, other than the insured or the person so effect¬ 
ing such insurance or executors or administrators of 
such insured or the person so effecting such insurance, 
shall be entitled to its proceeds and avails against the 
creditors and representatives of the insured and of the 
person effecting such insurance whether or not the right 
to change the beneficiary is reserved or permitted and 
whether or not the policy is made payable to the person 
whose life is insured, if the beneficiary or assignee shall 
predecease such person. * * *” 

It will be noted that the proposed amendment simply al¬ 
tered the phrase “or his executors or administrators” 
which was emphasized by this Court in Kindleberger v. 
Lincoln Nat. Bank, supra • at 103, 283, to read “or executors 
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or administrators of such insured”. The bill was referred 
to the Committee on the District of Columbia which filed 
H. R. Rep. No. 446, 80th Cong., 1st Sess. (1947) stating 
that: 

‘‘ The purpose of this bill is to provide for the payment 
of benefits to the executors or administrators of the 
person whose life is insured in the event the named 
beneficiary predeceases such named insured.” 

The report then printed the old and new versions of the 
law and continued as follows: 

“A copy of a letter from the Life Insurance Associa¬ 
tion of America, indicating that the American Life 
Convention and the association sponsored this legisla¬ 
tion, is made a part of this report. 

The Honorable Everett M. Dirksen, 

Chairman, Committee on the District of Columbia, 
House of Representatives, 

Washington 25, D. C. 

My Dear Congressman Dirksen: 

Attached is a bill sponsored by the American Life 
Convention and the Life Insurance Association of 
America which amends section 35-716 District of Co¬ 
lumbia Code of 1940 (sec. 16 of ch. V of the act of June 
19,1934, entitled ‘An act to regulate the business of life 
insurance in the District of Columbia’). This statute 
j was originally enacted by the Congress, on June 19, 

' 1934, as part of the District of Columbia Insurance 
Code. In presenting the bill, both the House and Sen¬ 
ate Committees told the Congress, ‘The courts have 
interpreted the section we have selected to exempt from 
bankruptcy proceedings the cash surrender value of a 
policy.’ The statute was copied from former section 
55a of the New York Insurance Law and it has been 
enacted also, in almost identical form, in 12 jurisdic¬ 
tions. Prior to a decision of the United States Court 
of Appeals for the District of Columbia in the case of 
Karl Kindleberger, Administrator of the Estate of 
Julia C. Buckley, appellant v. Lincoln National Bank of 
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Washington, et al., Executors of the Estate of Michael 
E. Buckley, appellees (155 Fed. (2d) 281), on April 29, 
1946, this statute had never been considered to be other 
than a statute relating to creditors’ rights to the pro¬ 
ceeds and avails of life insurance, in any jurisdiction 
in which it has been enacted. This court, disregarding 
the true intent of the statute, as pointed out by Justice 
Prettyman in the dissenting opinion, construed the 
statute in such a way as to award the proceeds of life- 
insurance policies to the estate of a beneficiary, even 
though the beneficiary predeceased the insured bv more 
than 8 years, and despite a policy provision directing 
that the proceeds be payable to the insured’s estate in 
the event the beneficiary predeceased the insured. 

How did the court arrive at such a decision? 

The statute, skeletonized, reads: 

‘When a policy of insurance, whether heretofore or 
hereafter issued, is effected by any person on his own 
life or on another life in favor of some person other 
than himself # * * the lawful beneficiary * * * other than 
the insured or the person so effecting such insurance, 
or his executors or administrators, shall be entitled to 
its proceeds and avail(s) against the creditors and rep¬ 
resentatives of the insured * * *.’ 

The court held that ‘his executors or administrators’ 
modifies ‘beneficiary’. So interpreted, the statute 
would read: 

‘The lawful beneficiary or his executors or adminis¬ 
trators shall be entitled to its proceeds against the 
creditors and representatives of the insured.’ 

That such a construction (i.e., allocating the phrase 
‘his executors or administrators’ to the beneficiary 
rather than the insured) was never intended in a credi¬ 
tors’ exemption statute, is aptly illustrated when it is 
pointed out that under the District court ’s construction 
even insurance payable to the insured’s estate may be 
free from claims of creditors of the insured. 

The construction overlooks the history of the statute, 
the reason assigned by the congressional committees 
for its enactment and, moreover, it changes the District 
of Columbia rule of long standing, established in the 
case of Washington Endowment Association v. Wood 
(4 Mackey 19, 54 Am. Rep. 251), that the insured’s 
estate takes the proceeds if the beneficiary predeceases 
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the insured. In addition, it, in effect, nullifies policy 
provisions uniformly contained in all policies that 
where the beneficiary predeceases the insured the in¬ 
surance shall be payable to the estate of the insured. 

1 That such a result was never intended by the Con¬ 
gress is obvious. The effect of the proposed amend¬ 
ment to the statute is only to clarify its true meaning. 
This is accomplished by a slight change in the gram¬ 
matical construction of the pertinent phrase involved so 
that it will be certain that the phrase, “his executors 
or administrators, ” will be construed to refer to the 
executors or the administrators of the insured or the 
person so effecting such insurance. 

The early enactment of this amendatory statute is 
highly necessary in the public interest for the citizens 
of the District of Columbia who have countless thou¬ 
sands of policies of life insurance payable in the same 
manner as the policies involved in the Kindleberger 
case. 

Respectfully, 

American Life Convention, 

Life Insurance Association of America, 
By E. M. Thore. 

Washington, D. C. 

The Commissioners’ letter approving this legislation fol¬ 
low’s : 


Government of the District of Columbia, 

Washington 4, D. C., March 13,1947. 

Hon. Everett M. Dirksen, 

Chairman, Committee on the District of Columbia, 

\ United States House of Representatives, 
Washington 25, D. C. 

My Dear Mr. Dirksen: The Commissioners have for 
report H. R. 1633, Eightieth Congress, a bill to amend 
section 16 of chapter V of the act of June 19, 1934, en¬ 
titled “An act to regulate the business of life insurance 
in the District of Columbia.” 

The necessity for this proposed legislation arises 
from the decision of the United States Court of Ap¬ 
peals for the District of Columbia (one justice dissent- 
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ing) in the case of Karl Kindleberger v. Lincoln Na¬ 
tional Bank of Washington et al. (U. S. App. D. C., —; 
155 Fed. (2d) 281). Life-insurance policies ordinarily 
provide for the payment of benefits thereunder to the 
executors or administrators of the person whose life is 
insured in the event the named beneficiary predeceases 
such named insured. The effect of the decision is to 
require such benefits to be paid to the estate of the bene¬ 
ficiary in such cases. 

The Commissioners believe that the public interest 
requires that the interests of the beneficiary may prop¬ 
erly be expressed in the policy itself to the extent con¬ 
templated by this bill. They believe furthermore that 
this bill is consistent with the intent of Congress in 
enacting the original statute. 

For these reasons and in order that claims on out¬ 
standing policies may be settled in accordance with the 
intentions of the contracting parties, the Commission¬ 
ers believe this bill should be enacted at the earliest 
possible moment. 

The Commissioners have been advised by the Bureau 
of the Budget that there is no objection on the part of 
that office to submission of this report to the Congress. 

Respectfully, 

John Russell Young, 

President , Board of Corntnissioners.” 

It is to be noted that the report indicated sponsorship 
of the bill by the American Life Convention and the Life 
Insurance Association of America. Obviously these na¬ 
tion-wide insurers were financially disinterested in the in¬ 
dividuals to whom they paid policy proceeds. Whether 
death benefits were paid to the beneficiary’s estate or to 
the insured’s own estate could not affect them. Yet these 
disinterested organizations stated in the letter expressly 
made a part of H. R. Rep. 446 that the Kindleberger deci¬ 
sion disregarded the “true intent of the statute”, over¬ 
looked the history of the statute and the reason assigned 
by the congressional committees for its enactment. The 
letter concluded by emphasizing that “The effect of the 
proposed amendment to the statute is only to clarify its 
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true meaning” by a slight change in the grammatical con¬ 
struction of the pertinent phrase. Likewise printed as part 
of the report is the letter approving the legislation from the 
Commissioners of the District of Columbia to the effect 
that the Commissioners 

“believe furthermore that this bill is consistent with 

the intent of Congress in enacting the original statute.” 

The significance of the letters’ contents included in a 
Congressional Committee report where, as here, the letters 
constitute the major part of the report is that the Commit¬ 
tee and Congress adopt the intentions expressed as their 
own. See Hoffman v. Palmer, 129 F. (2d) 976, 98S, 989 
(C. C. A. 2nd, 1942). 

The bill was duly enacted into law without change and 
upon its approval August 1, 1947 went on the statute books 
as Public Law 307, 80th Congress, 1st Sess., Chapter 427. 

Since the primary purpose of statutory construction is 
the ascertainment of legislative intent ( United States v. 
American Trucking Ass’ns., supra), there would seem to 
be no reason why the 1934 intent of Congress as clarified by 
the 1947 Amendment should not be given effect. The court 
in the Kindleberger case searched to ascertain the Con¬ 
gressional intent. It now appears that an erroneous conclu¬ 
sion was reached with respect to the ambiguity construed. 
This is not the case where one has acquired vested rights 
under existing law which cannot be impaired. The defen¬ 
dant Lindsay had no “vested right” to a continued inter¬ 
pretation of an ambiguous statute in accordance with her 
desires. She could not have changed her position in reli¬ 
ance thereon. Indeed, she had no right, vested or otherwise, 
unless the construction of the majority in the Kindleberger 
case was correct. Since it is now clear that in the District 
of Columbia Congress intended living beneficiaries should 
be protected by the exemption statute and that such was the 
protection intended to be afforded by both the amended act 
and its predecessor, the administratrix of one who prede- 
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ceases an insured has no right to the policy proceeds. The 
1947 amendment is not a change but a clarification of the 
existing law. As is stated by a leading authority in Suther¬ 
land, Statutory Construction (3d ed. 1943) 418: 

“If the amendment was enacted soon after contro¬ 
versies arose as to the interpretation of the original 
act, it is logical to regard the amendment as a legisla¬ 
tive interpretation of the original act—a formal change 
—rebutting the presumption of substantial change. ’ ’ 

The benefits of the views of a highly regarded jurist is 
contained in United States ex rel Guest v. Perkins, 17 F. 
Supp. 177 (D. C. 1936) where Justice Bailey in passing on 
the citizenship of Winston Guest considered the effect of 
an amendatory statute which substituted “father and 
mother” for “parents”, said at 180: 

“In reporting this act to the Senate the Committee 
made this comment: ‘Section 2 clarifies the present 
uncertainties of the law so that naturalization of an 
alien mother will confer United States citizenship upon 
her minor children born abroad who are admitted for 
permanent residence in the United States during their 
minority. The present law appears to confer United 
States citizenship upon such children but the uncer¬ 
tainty in the law makes necessary the clarifying lan¬ 
guage of the present bill.’ 

“7 think that the amended act was passed not to 
change the former law hut to clarify it, by expressing 
more clearly the intent of Congress. It is true of course 
that an act passed for the purpose of clarifying a for¬ 
mer act does not change the law as it had theretofore 
existed, and could not divest parties of rights which had 
been acquired under the original act, but here the re¬ 
spondents had acquired no rights under the original 
act. They are merely agencies through which the in¬ 
tent of Congress as expressed in its statutes is carried 
out, and it would seem to be incumbent upon them to 
respect the construction which Congress has put upon 
its statutes.” (emphasis added.) 

The principle of construction here urged is no novel prop¬ 
osition in this jurisdiction. In Washington, Alexandria 
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<£ Georgetown R.R. v. Martin, 7 D. C. 120 (1870) which in¬ 
volved a dispute as to which of two railroads had been 
granted by Congress the privilege of building a bridge 
across the Potomac River into the District of Columbia, the 
court said of a declaratory act, at 132: 

‘‘Now, although it is not within the competency of 
even the legislative power to deprive any person of a 
vested right, by means of a declaratory act, yet where 
7io right has been already secured under the former act, 
the legislature may declare its meaning by a subsequent 
law, and this will be held to be the meaning of the first 
laic from the beginning, for no wrong is thereby in¬ 
flicted, since no rights had become vested.” (emphasis 
added.) 

CONCLUSION. 

In the light of the foregoing authorities it seems abun¬ 
dantly clear that the District Court erred in granting the 
motion for summary judgment in favor of defendant El- 
myra Lindsay and in denying the motion for summary 
judgment in favor of the plaintiffs. The error resulted 
from application of the Kindleberger decision despite the 
facts that: (1) The case was inapplicable because James 
Burns Horning, speaking as of the time death removed his 
wife, expressly named his executors, administrators, or as¬ 
signs to receive the policy proceeds; (2) the Kindleberger 
decision was itself an erroneous construction of Congres¬ 
sional intent; and (3) such erroneous construction was sup¬ 
planted by the clarifying language of the amendatory stat¬ 
ute which set forth the original Congressional intent. 

Respectfully submitted, 

George D. Horning Jb., 

Frank F. Roberson, 

. Attorneys for Appellants, 

810 Colorado Building, 

, Washington, D. C. 

Hogan & Hartson, 

Of Counsel. 
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1 Filed Sep 5 1947 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 3564-47 

George D. Horning, Jr., 3020 Tilden Street, N. W., Wash¬ 
ington, D. C. and Marie I. Hickey, 3108 Fessenden 
Street, N. W., Washington, D. C., Co-Executors of the 
Estate of James Burns Horning, Deceased, Plaintiffs 

v. 

Provident Mutual, Life Insurance Company of Philadel¬ 
phia c/o (Serve) Superintendent of Insurance, 300 In¬ 
diana Avenue, N. W., Washington, D. C., Defendant 

Complaint for Judgment on Life Insurance Policy. 

The plaintiffs, George D. Horning, Jr. and Marie I. Hic¬ 
key, co-executors of the estate of James Burns Horning, de¬ 
ceased, respectfully represent to the Court as follows: 

1. This Honorable Court has jurisdiction as the amount 
sued for herein exceeds the sum of $3,000.00. 

2. Plaintiffs are the duly appointed, qualified and acting 
executors of the estate of James Burns Horning, deceased, 
to whom letters testamentary were issued by this Court, 
holding a Probate Court, on June 20, 1947, in administra¬ 
tion cause number 69369 of the records of this honorable 
Court. They bring this suit as such executors seeking to 
recover for said estate the proceeds of an insurance policy 
issued by the defendant upon the life of said decedent. 

3. Defendant is a corporation duly organized and existing 
under the laws of the State of Pennsylvania, having its prin¬ 
cipal office in Philadelphia, Pennsylvania, and is sued herein 
in its own right. The defendant has a branch office in the 
District of Columbia and conducts business therein. The 
Superintendent of Insurances of the District of Columbia 
has been designated agent for said defendant corporation 

upon whom process can be served. 

2 4. Defendant on January 12, 1926, for the consid¬ 
eration therein stated, issued to James Burns Horn- 
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ing, the insured, its twenty payment life policy numbered 
509980 in the sum of five thousand dollars ($5,000.00). De¬ 
cedent was then 25 years of age. By the terms of said policy 
it was provided, among other things, that upon due written 
proof of the death of the insured, said James Burns Hom¬ 
ing, defendant agreed to pay to his wife, Mary Margaret 
Horning, if living; otherwise to his executors, administra¬ 
tors, or assigns, the face value of said policy of insurance. 

5. The wife of said decedent, said Mary Margaret Horn¬ 
ing, predeceased said James Burns Horning, the insured, 
having died within the District of Columbia during the 
month of November, 1945. At the death of said insured, his 
wife was, accordingly, not then living. Said James Burns 
Horning died testate within and also at the time of his death 
was a resident of the District of Columbia. The date of 
his death was May 20,1947. 

6. On said May 20, 1947, said policy of insurance was in 
full force and effect, said decedent, James Burns Horning, 
having fully performed his part of said contract. 

7. Thereafter, the plaintiffs, as said co-executors of the 
estate of said James Burns Horning, duly complied with 
the provisions of said policy of insurance, furnished due 
written proof of the death of said insured upon various 
forms furnished by the defendant and further furnished to 
the defendant due proof that the wife of said decedent, 
Mary Margaret Horning, was not living on the date of 
death of the insured. They made due demand upon the de¬ 
fendant for the payment to them, as such co-executors, of 
the amounts due under said policy. 

8. Plaintiffs say that by the terms of said policy of insur¬ 
ance the proceeds thereof were payble to “his wife, Mary 
Margaret Horning, if living; otherwise to his Executors, 
Administrators or Assigns”; that by the plain terms there¬ 
of and undisputed evidence submitted to the defendant, said 
Mary Margaret Horning was a conditional and not an ab¬ 
solute beneficiary; that the condition was such that the pro¬ 
ceeds thereof would or could be payable only if she survived 
the insured, which she did not do and through hav- 



3 ing failed to meet said condition precedent to a vest¬ 
ing in her of an absolute right as beneficiary, the 
proceeds of said policy of insurance are payable to the 
plaintiffs as the duly qualified executors of the estate of 
said insured. 

9. That between the date of death of said Mary Margaret 
Horning and the date of death of said James Burns Horn¬ 
ing, he, the said insured, did not revoke the above-quoted 
beneficiary provisions of said policy and did not change the 
beneficiary provisions thereof. 

10. That although the plaintiffs have complied with all 
conditions of said policy of insurance and have furnished 
proper and acceptable written proofs of claim thereupon, 
the defendant has refused and now refuses to pay to the 
plaintiffs the face amount of said policy. Accordingly, 
there is due and owing from the defendant to the plaintiffs 
the sum of $5,000.00, with interest thereupon from May 20, 
1947, besides costs. 

Wherefore plaintiffs demand judgment against the defen¬ 
dant in the sum of $5,000.00, with interest thereupon from 
May 20,1947, besides costs. 

Hogan & Hartson 
By Geo. D. Horning, Jr. 

Frank Roberson 
Attorneys for Plaintiffs 
810 Colorado Building 
Washington, D. C. 


Demand for Jury Trial 

Plaintiffs demand a trial by jury of all the issues pre¬ 
sented herein. 

Hogan & Hartson 
By Geo. D. Horning, Jr. 

Frank Roberson 

i Attorneys for Plaintiffs 

810 Colorado Building 
Washington, D. C. 
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4 Filed Sep 16 1947 

Answer of Defendant and Counterclaim for Interpleader. 

ANSWER 

1. Defendant admits the allegations of the complaint with 
the exception of the allegations contained in Paragraphs 8 
and 10, which defendant says are conclusions of law it is 
not required to answer. This defendant admits that by 
reason of the death of the insured James Burns Horning 
as set forth in the complaint there is now due and owing 
from this defendant the face amount of said policy plus a 
fraction of a final dividend amounting to $2.72, or a total 
sum of $5,002.72, but this defendant further says that be¬ 
cause of the facts hereinafter set forth it has been and is 
unable to make payment of the proceeds of said policy to 
plaintiffs. 

COUNTERCLAIM FOR INTERPLEADER 

1. In addition to the claim made by plaintiffs for the 
proceeds of said policy, this defendant has received a claim 
. from one Elmyra Lindsay, as administratrix of the estate 
of Mary Margaret Horning, the beneficiary named in said 
policy who predeceased the insured as alleged in the com¬ 
plaint, and this defendant has been notified by said 

5 administratrix that the proceeds of said policy are 
payable to her and that she will hold this defendant 

responsible therefor. 

Wherefore, this defendant demands: 

1. That the Court order the said Elmyra Lindsay, as ad¬ 
ministratrix of the estate of Mary Margaret Horning, de¬ 
ceased, to be made a party defendant herein and to respond 
to the complaint and to this counterclaim. 

2. That the Court order the plaintiffs and the said El¬ 
myra Lindsay as administratrix to interplead their respec¬ 
tive claims. 

3. That the Court adjudge whether the plaintiffs or the 
said Elmyra Lindsay as administratrix are entitled to the 
proceeds of said policy of insurance. 
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4. That the Court discharge this defendant from all lia¬ 
bility in the premises except to the party it shall adjudge 
entitled to said proceeds. 

5. That the Court award to this defendant its costs and 
attorneys’ fees. 

Minor, Gatley & Drury 
By John M. Lynham 
Attorneys for Defendant 
Colorado Building 
1341 G Street, N. W. 

I Washington 5, D. C. 

**#*'#**#•* 

6 Filed Sep 17 1947 

Order Bringing in Additional Defendant and for Inter¬ 
pleader. 

Upon motion of defendant, it is by the Court this 17th 
day of September, 1947, ordered as follows: 

1. That Elmyra Lindsay, as administratix of the estate 
of Mary Margaret Horning, deceased, be and she is hereby 
made a party defendant herein to respond to plaintiffs’ 
complaint and to the counterclaim of the defendant Provi¬ 
dent Mutual Life Insurance Company of Philadelphia. 

2. That the plaintiffs and Elmyra Lindsay, as adminis¬ 
tratrix of the estate of Mary Margaret Horning, deceased, 
interplead their respective claims herein. 

By the Court: 

F. Dickinson Letts, 

No Objection: Justice. 

Hogan & Hartson. 

By Frank F. Roberson, 

Attorneys for Plaintiffs. 

Minor, Gatley & Drury. 

By John M. Lynham, 

Attorneys for Defendant. 

Provident Mutual Life Insurance 
Company of Philadelphia. 
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7 Filed Sep 30 1947 

Answer and Claim of Defendant Elmyra Lindsay, Adminis¬ 
tratrix of the Estate of Mary Margaret Homing, De¬ 
ceased. 

ANSWER TO COMPLAINT 
First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 

Second Defense 

1. Defendant admits the averments of paragraphs 1, 2, 
3, 4, 5, 6, and 9. 

2. Defendant admits the averments of paragraph 7 of 
the complaint but denies that the claim of the plaintiff is 
well founded. 

3. This defendant avers that the allegations in para¬ 
graphs 8 and 10 are conclusions of law to which she is not 
required to answer. 

S ANSWER TO COUNTER-CLAIM INTER¬ 
PLEADER AND INTERPLEADED CLAIM 

1. This defendant admits the averments of the counter¬ 
claim for interpleader. 

2. For further answer to said counter-claim for inter¬ 
pleader this defendant avers that she is the duly appointed, 
qualified and acting administratrix of the estate of Mary 
Margaret Horning, deceased; that the said Mary Margaret 
Horning was the daughter of defendant; that letters of 
administration were issued to defendant by this court, 
holding a probate court, on the 9th day of September 1947 
in Administration Case No. 69786, and defendant claims 
the proceeds of the insurance policy described in the com¬ 
plaint in her capacity as said administratrix. A copy of 
said insurance policy is annexed hereto as Exhibit A. 

3. Defendant is advised that by reason of the averments 
herein and in paragraphs 1, 3, 4, 5, 6, 7 and 9 of the com¬ 
plaint and the averments and admissions contained in the 
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answer and counter-claim of the defendant Provident Mu¬ 
tual Life Insurance Company of Philadelphia she is en¬ 
titled to the proceeds of said insurance policy. 

Wherefore defendant demands: 

1. That defendant be adjudged entitled to the proceeds 
of the life insurance policy described in the complaint 
herein in the sum of $5,002.72 with interest thereon from 
September 9, 1947. 

i 2. That this defendant’s costs be charged against 

9 the plaintiff and that no attorneys fees be awarded 
to the defendant Provident Mutual Life Insurance 

Company of Philadelphia. 

Laskey and Laskey. 

By: John L. Laskey 
William S. Tarver 
i 509 Albee Building, 

Washington, D. C. 

Attorneys for the Defendant 
Elmyra Lindsay, Administratrix 
of the estate of Mary Margaret 
Horning, deceased. 

*••••••••• 

Excerpts from Exhibit. 

10 Filed Sep. 30 1947 

PROVIDENT MUTUAL 
LIFE INSURANCE COMPANY 
of Philadelphia 
Founded 1865 

No. 509980 Age 25 

Agrees to Pay 

Face Amount * • Five Thousand * * Dollars, 

upon receipt of due written proof of the death of 
Insured • James Burns Horning* , the Insured, 

to 
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Beneficiary * * his wife, Mary Margaret Horning, if living; 
otherwise to his executors, administrators or assigns** 
with * * * right reserved to the Insured to revoke and 
change the Beneficiary. 

12 Change of Beneficiary. The Beneficiary is the 
person or party named in or designated by endorse¬ 
ment on this Policy to receive the proceeds thereof if the 
same shall become payable by the death of the Insured. 
The Insured, if of full age, may change and successively 
change any revocably designated Beneficiary and may de¬ 
clare the designation of any Beneficiary to be irrevocable. 
Any irrevocably designated Beneficiary shall not be 
changed without the written consent of such Beneficiary. 
Every change of Beneficiary must be made by written di¬ 
rection of the Insured and any irrevocably designated Bene¬ 
ficiary, and filed with the Company at its Home Office, ac¬ 
companied by this Policy, and the Company shall be charged 
with notice of such change only when endorsed on this 
Policy by the Company. The interest of any newly desig¬ 
nated Beneficiary shall be subject to the rights of any per¬ 
son or party to whom this Policy may have been previously 
assigned. If any revocably or irrevocably designated Bene¬ 
ficiary shall die before the Insured, the interest of such 
Beneficiary shall vest in the Insured unless otherwise spe¬ 
cifically provided. 

• •••••• ••• 

16 Part I of Application for Insurance in 

PROVIDENT MUTUAL LIFE INSURANCE COMPANY 
OF PHILADELPHIA, (Pa.) 

• •••••• ••• 

7(a) Beneficiary (To whom Policy shall be payable as 
Death Claim): Name: (If a married woman or widow 
state maiden name also) Mary Margaret Horning Resi¬ 
dence: Same Relationship: Wife 





(b) Is right reserved to proposed Insured to change 
Beneficiary? Yes 

*•*••*•*** 

It is hereby declared and agreed (1) that this Application 
consists of two parts and that the answers and statements 
therein set forth are all complete and true and that this 
Application and any Policy which may be issued thereon 
shall constitute the entire contract between the parties; 
**•##*•*** 

James Burns Horning. 

(Write your usual signature) 

Dated the 26th day of December, 1925 
Executed in the presence of Sami. M. Marks 

##**•#•**• 

18 Filed Sep 30 1947 

Motion for Summary Judgment 

Comes now the defendant Elmyra Lindsay, administra¬ 
trix of the estate of Mary Margaret Horning, and moves 
this Honorable Court for summary judgment in the above- 
entitled cause on the grounds that the pleadings herein and 
the affidavits filed in support of this motion, and annexed 
hereto, show that there is no genuine issue as any mate¬ 
rial fact and that this defendant is entitled to judgment as 
a matter of law. 

Laskey and Laskey 
By: John L. Laskey 
William S. Tarver 
509 Albee Building 
Washington, D. C. 

Attorneys for Defendant Elmyra 
Lindsay, Administratrix of the 
estate of Mary Margaret Morn¬ 
ing, deceased. 
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19 Filed Sep 30 1947 

Affidavit of Elmyra Lindsay 

State of Maryland, 

County of Prince George’s, ss: 

Elmyra Lindsay being duly sworn on oath deposes and 
says that she is the duly appointed, qualified and acting ad¬ 
ministratrix of the estate of Mary Margaret Horning, who 
was her daughter, and that letters of administration were 
issued to her by this Court on the 9th day of September 1947 
in Administration Case No. 69786. 


Elmyra Lindsay. 

Subscribed and sworn to before me this 25 day of Sept., 
1947. 

Lillian G. Neitzey, 

Notary Public, Md. 

• •#•#••••* 

20 Filed Sep 30 1947 

Affidavit of William S. Tarver 

District of Columbia, ss: 

William S. Tarver, being duly sworn, on oath deposes and 
says that he is one of the counsel for the defendant Elmyra 
Lindsay in the above-entitled cause; that he w-as furnished 
by the defendant Provident Mutual Life Insurance Com¬ 
pany with the photostatic copy of the life insurance policy 
annexed to the answer of the defendant Elmyra Lindsay 
as Exhibit “A”; that said defendant Provident Mutual 
Life Insurance Company informed him that said Exhibit 
“A” is a photostat of said company’s office copy of the 
original policy described In the complaint; that he is in¬ 
formed as aforesaid and believes, and upon information and 
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belief states that said Exhibit “A” is a true copy of the 
life insurance policy described in the complaint. 

William S. Tarver. 

Subscribed and sworn to before me this 26th day of Sep¬ 
tember, 1947. 

Mabel E. Ashley, 
Notary Public, D. C. 

• ••••••••• 

Filed Oct. 10, 1947 

21 Plaintiffs’ Motion for Summary Judgment 

Plaintiffs move the Court as follows: 

1. That it enter, pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, summary judgment in plaintiffs’ favor 
for the relief demanded in the Complaint and dismissing 
the motion for summary judgment heretofore filed by El- 
myra Lindsay, as administratrix of the estate of Mary 
Margaret Horning, deceased, on the ground that there is no 
genuine issue as to any material fact and that plaintiffs are 
entitled to a judgment as a matter of law. 

2. This motion is based upon (a) the pleadings on file in 
this action; (b) the provisions of the insurance policy in¬ 
volved, a photostatic copy of which is annexed as Exhibit A 
to the Answer and Claim of Elmyra Lindsay, Administra¬ 
trix of the Estate of Mary Margaret Horning, Deceased. 

Hogan & Hartson 

l 

By George D. Horning, Jr. 
Frank Rgrerson 

1 Attorneys for Plaintiffs 

810 Colorado Building 

* Washington, D. C. 

• ••••••••• 

22 Filed Nov 18 1947 

Order 

Upon consideration of the pleadings herein, the motion 
of the plaintiffs for summary judgment and the motion, with 
supporting affidavits, of the defendant Elmyra Lindsay, for 


13 


summary judgment, and oral argument on said motions, it 
is by the Court this 17th day of November, 1947, 

Ordered that said motion of plaintiffs be and hereby is 
overruled and said motion of defendant Elmyra Lindsay 
be and hereby is granted and judgment thereon be entered 
in favor of the defendant Elmyra Lindsay and against the 
defendant Provident Mutual Life Insurance Company of 
Philadelphia in the amount of $5,002.72, and it is further 
Ordered that the defendant Provident Mutual Life 
23 Insurance Company of Philadelphia be allowed a 
counsel fee in the amount of $75.00 and that costs 
of said defendant, including said counsel fee, and costs of 
the defendant Elmyra Lindsay be taxed against the plain¬ 
tiffs. 

Bolitha J. Laws, 

Chief Justice 

Seen: 

Hogan and Hartson 

Bv: Frank F. Roberson 

Counsel for plaintiffs 
John M. Lynham 

Counsel for the defendant 
Provident Mutual Life Insurance 
Company of Philadelphia 



